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(c) Explicitly prohibit corporal punishment, including “indirect corporal punishment” and
“disciplinary punishment”, in law and in practice, in all settings and in all areas of the State party;
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(28. Article 5 requires States to respect the responsibilities, rights and duties of parents ‘“to
provide, in a manner consistent with the evolving capacities of the child, appropriate direction and
guidance in the exercise by the child of the rights recognized in the present Convention.” Here
again, interpretation of “appropriate” direction and guidance must be consistent with the whole
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Convention and leaves no room for justification of violent or other cruel or degrading forms of

discipline.)

= = = AY =
SIRLE GIE S0 "EEHLr, "gH” =22 "M SYOL Yo et Se= R AlV| S g= 28
Bol YR2, DTHAHNME "ol Hel'2 KN2|TOMRIT SAM B2 =710A 22 327t 5ol 2fet ot
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(31. In its examination of reports, the Committee has noted that in many States there are explicit
legal provisions in criminal and/or civil (family) codes that provide parents and other carers with
a defence or justification for using some degree of violence in “disciplining” children. For
example, the defence of ‘“lawful”, “reasonable” or “moderate” chastisement or correction has
formed part of English common law for centuries, as has a ‘“right of correction” in French law.
At one time in many States the same defence was also available to justify the chastisement of
wives by their husbands and of slaves, servants and apprentices by their masters. The
Committee emphasizes that the Convention requires the removal of any provisions (in statute or
common - case law) that allow some degree of violence against children (e.g. ‘“reasonable” or
“moderate” chastisement or correction), in their homes/families or in any other setting.”)

34. OIS0l et ==X0|11 22X eS| XMEO| et MEXQ 20 AN FE B2 9 =70t LA
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(34. In the light of the traditional acceptance of violent and humiliating forms of punishment of
children, a growing number of States have recognized that simply repealing authorization of
corporal punishment and any existing defences is not enough. In addition, explicit prohibition of
corporal punishment and other cruel or degrading forms of punishment, in their civil or criminal
legislation, is required in order to make it absolutely clear that it is as unlawful to hit or “smack’
or “spank” a child as to do so to an adult, and that the criminal law on assault does apply equally
to such violence, regardless of whether it is termed “discipline” or “reasonable correction”.)
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(35. Once the criminal law applies fully to assaults on children, the child is protected from
corporal punishment wherever he or she is and whoever the perpetrator is. But in the view of
the Committee, given the traditional acceptance of corporal punishment, it is essential that the
applicable sectoral legislation — e.g. family law, education law, law relating to all forms of
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alternative care and justice systems, employment law — clearly prohibits its use in the relevant
settings. In addition, it is valuable if professional codes of ethics and guidance for teachers,
carers and others, and also the rules or charters of institutions, emphasize the illegality of
corporal punishment and other cruel or degrading forms of punishment.)
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(39. Achieving a clear and unconditional prohibition of all corporal punishment will require varying
legal reforms in different States parties. It may require specific provisions in sectoral laws
covering education, juvenile justice and all forms of alternative care. But it should be made
explicitly clear that the criminal law provisions on assault also cover all corporal punishment,
including in the family. This may require an additional provision in the criminal code of the State
party. But it is also possible to include a provision in the civil code or family law, prohibiting the
use of all forms of violence, including all corporal punishment. Such a provision emphasizes that
parents or other caretakers can no longer use any traditional defence that it is their right
(“reasonably” or “moderately”) to use corporal punishment if they face prosecution under the
criminal code. Family law should also positively emphasize that parental responsibility includes
providing appropriate direction and guidance to children without any form of violence.)

ct. 2001. RAOISHILIR], 7IEn st LHOIM2| OFSOf| CHer =='0f Zter Yt EZ9|
ol xHEdE! H1(CRC/C/111)

FllotzAT g U3l obfe ot FrE APH stefgte ‘T8A P g FA5)

EE 34 He Al - M8T A2 8FSHUTHCRC/C/111, para 715.).
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(715. The Committee urges States parties, as a matter of urgency, to enact or repeal their
legislation as necessary in order to prohibit all forms of violence, however slight, within the family
and in schools, including as a form of discipline, as required by the provisions of the Convention
and in particular articles 19, 28 and 37 (a) and taking into account articles 2, 3, 6 and 12, as well

as articles 4, 5, 9, 18, 24, 27, 29 and 39.)
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(41. Violence against children in the family may frequently take place in the context of discipline
and takes the form of physical, cruel or humiliating punishment. Harsh treatment and punishment
in the family are common in both industrialized and developing countries. Children, as reported in
studies and speaking for themselves during the Study’s regional consultations, highlighted the
physical and psychological hurt they suffer as a result of these forms of treatment and proposed
positive and effective alternative forms of discipline.)
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(42. Physical violence is often accompanied by psychological violence. Insults, name-calling,
isolation, rejection, threats, emotional indifference and belittling are all forms of violence that can
be detrimental to a child’'s psychological development and well-being — especially when it comes
from a respected adult such as a parent.)
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MBiirgerliches Gesetzbuch (BGB),
Buch 4 Familienrecht

§ 1631 Inhalt und Grenzen der Personensorge

(1) Die Personensorge umfasst insbesondere die
Pflicht und das Recht, das Kind zu pflegen, zu
erziehen, zu beaufsichtigen und seinen Aufenthalt
zu bestimmen.

(2) Kinder haben ein Recht auf gewaltfreie
Erziehung. Korperliche Bestrafungen, seelische
Verletzungen und andere entwiirdigende

MapBnahmen sind unzuléssig.
(3) Das Familiengericht hat die Eltern auf Antrag bei

der Ausiibung der Personensorge in geeigneten |2

Fallen zu unterstiitzen.

Sozialgesetzbuch,
Achtes Buch Kinder- und Jugendhilfe

§ 16 SGB VIII Allgemeine Forderung der Erziehung
in der Familie

(1) Miuttern, Vatern, anderen Erziehungsberechtigten
und jungen Menschen sollen Leistungen der
allgemeinen Forderung der Erziehung in der Familie
angeboten werden. Sie sollen dazu beitragen, dass
Mutter, Vater und andere Erziehungsberechtigte
ihre Erziehungsverantwortung besser wahrnehmen
konnen. Sie sollen auch Wege aufzeigen,
Konfliktsituationen in der Familie gewaltfrei gelost
werden konnen.

(...)
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"Crimes Act 1961,

59 Parental control

(1) Every parent of a child and every person in the
place of a parent of the child is justified in using
force if the force used is reasonable in the
circumstances and is for the purpose of—

(@) preventing or minimising harm to the child or
another person; or

(b) preventing the child from engaging or continuing
to engage in conduct that amounts to a criminal
offence; or

(c) preventing the child from engaging or continuing
to engage in offensive or disruptive behaviour; or
(d) performing the normal daily tasks that are
incidental to good care and parenting.

(2) Nothing in subsection (1) or in any rule of
common law justifies the use of force for the
purpose of correction.

(3) Subsection (2) prevails over subsection (1).

(4) To avoid doubt, it is affirmed that the Police have
the discretion not to prosecute complaints against a
parent of a child or person in the place of a parent of
a child in relation to an offence involving the use of
force against a child, where the offence is
considered to be so inconsequential that there is no
public interest in proceeding with a prosecution.
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